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Lovells· 

June 6, 2018 

VIA EMAIL 

Mr. Edwin S. Kneedler 
Deputy Solicitor General 
Office of the Solicitor General 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, D:C. 20630 

Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
T ·• l 202 637 5600 
F +l 202 637 5910 
www.hoganlovells.com 

Re: Helmerich & Payne Int'/ Drilling Co. and Helmerich & Payne de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela, Petroleos de Venezuela, S.A., and PDVSA Petr6/eo, S.A. · 
(D.C. Cir. Nos. 13-7169, 13-7170, and 14-7008) 

Dear Ed: 

Thank you for meeting with us on May 24 to discuss the Government's position on the questions 
raised by the D.C. Circuit in its May 2 order. We wanted to follow up on one question that was 
raised at that meeting. During our discussion, Lewis Yelin asked whether the U.S. Submission 
in Gami Invesiment, Inc. (GAMI) v. United Mexican States (June 30, 2003 ), lends support to the 
proposition that, under customary international law, a foreign shareholder has a claim for indirect 
expropriation of its shares based solely on allegations that state conduct diminished the value of 
its shares entirely. In our view, it does not. 

In GAMI, the United States took the position that, under customary internation.al law, "[o]nly 
direct loss or damage suffered by shareholders is cognizable." U.S. Submission at ,i 9 (emphasis 
in original). It explained that a "classic example of direct loss or damage suffered by 
shareholders is when the host State wrongfully expropriates the shareholders' ownership 
interests, whether directly through an expropriation of the shares, or indirectly by expropriating 
the corporation as a whole." Id. (citing Barcelona Traction Light and Power Company, Ltd. 
(Belg. v. Spain), 1970 I.C.J. 3, Judgment 147 (Feb. 5) (emphasis added). In a (ootnote to this 

· passage, the United States observed that GAMI had "advanced such a claim of indirect 
expropriation," but expressed "no view on the merits of that claim." Id. at 11.9 (emphasis added) · 
(citing Claimant's Statement of Claim 11134-138 and Claimant's Reply 157). 
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In our view, by stating that shareholders may challenge actions "expropriating the corporation as 
a whole," the United States most likely intended to refer to actions that result in the liquidation or 
seizure of the corporation itself, such as the action challenged in Siderman de Blake v. Republic 
of Argentina, 965 F.2d 699 (9th Cir. 1992). We do not think it is plausible that the United States 
intended to endorse shareholder. claims challenging actions that reduce the economic value of a 
corporation's shares to zero. Both the authority relied on by the relevant passage, and the logic 
of the submission as a whole, support this interpretation. 

First, this passage relies exclusively on Barcelona Traction as support for the proposition that 
shareholders may i;hallenge actions "expropriating the corporation as a whole," and that decision 
draws just the distinction we have described. U.S. Submission at~ 9 (citing Barcelona Traction, 
2010 I.C.J. at , 47). In paragraph 47, the International Court of Justice explained that "a 
distinction must be drawn between a direct infi-ingement of the shareholder's rights, and 
d(fficulries or financial losses to which he may be exposed as the result of the situation of the 
company." 1970 I.C.J. at ,47 (emphases added). Only the former type of injury, the !CJ 
explained made clear, gives rise to "an independent right of action'' on the part of the 
shareholders. Id. The ICJ went on to state that shareholders have an "independent right of 
action" "[o]nly in the event of the legal demise of the company," while the "economic condition" 
of the company-including the fact that a company has "lost all its assets," been rendered 
"entirely paralyzed," and become "practically d~funct"--is not "relevant" to the existence of a 
cause of action on the part of its shareholders. Id. ,, 65-66 (emphases added); see Ahmadou 
Sadio Diallo (Guinea v. Dem. Rep. Congo), 2010 I.CJ. 639,, 158 (Nov. 30) (rejecting a claim 
of indirect expropriation on the part of shareholders even where the company had been rendered 
"practically defunct" a.nd was "in a state or" 'undeclared bankruptcy'") (quotin.g Barcelona 
Traction, 1970 LC.J. at ~ 66). By citing Barcelona Traction, we think it most likely that the 
United States was invoking this distinctioa between injuries arising from "the demise of the 
corporate entity," which give rise to shareholder claims, and injuries arising from "difficulties or 
financial losses" or the company's "economic condition," which, no matter how severe, do not. 
Barcelona Traction, 1970 I.CJ. at,~ 49, 66. 

Second, this reading is consistent with the broader logic of the United States' GAMI submission. 
That submission explains that .Article 1116 of NAFTA "provides standing for direct injuries" 
suffered by shareholders-a right granted by "customary international law"--'--whereas Article 
1117 "provides standing for indirect injuries" arising from "loss or damage incurred by the 
enterprise"---a right, the United States expla1ned, that is "not found in customary international 
law." U.S. Submission at ,112-14; see id. ,,2-3. The submission argues that .. to preserve the 
"distinction between Articles l I I 6 and 1117," it is critical that Article 1116 not be construed to 
permit claims for "indirect injuries" arising from "loss or damage suffered by a corporation." Id. 
,114, 17. Among other proble1ns, tl1e United States notes that such a reading would enable 
"doul:>le recovery" by shareholders, id. , 18. and permit shareholders to "effectively strip[] away 
a corporate asset-the claim-to the detriment of others with a legitimate interest in that asset, 
such as the enterprise's creditors" id. ~ 17. 

If shareholders were understood to suffer "direct injuries" whenever a corporation suffered losses 
that reduced the value of their shares to zero, however, then precisely these problems would 

· result-and in the very circumstance in which the problems the United States feared would be 
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most acute: In particular, whenever a corporation suffered losses that resulted in complete 
diminution

1
of share value, shareholders could obtain "double recovery" by submitting claims to 

recover for those losses both on their own behalf (under Article. 11 l 6) and on beha/f of the 
corporation (under Article· 1117). Id. ~ 18.' Shareholders could also "effectively stripl] away a 
corporate asset" by choosing to seek recovery for those losses solely on their behalf! thereby 
preventing the corporation itself from being made whole and blocking ''others with a legitimate 
interest in that assets, such as the enterprise's creditors," from claiming a portion of the relief 
Id. ~ 17. It is improbable that, in paragraph 9 of its submission, the United States intended to 
endorse the very same claims that it deemed unacceptable in paragraphs 17 and 18-let alone 
that it intended to permit those claims in the circumstance in which a corporation's injuries are 
most severe, and thus the risks of double recovery and harm to corporate creditors are most great. 
It is far more likely that the United States intended to pennit claims that might arise when the 
corporation itse(fhad been taken, and thus there was no prospect of recovery on behalf of the 
corporation itself (and, accordingly, no risk of "double recovery"· or of the shareholders 
"stripping away corporate asset[s]"). See Barcelona Traction, 1970 I.CJ. at~ 66 (explaining that 
shareholders may sue on behalf of the corporation where "the corporate entity of the company 
has ceased to exist" or "has lostits capacity to,take corporate action"). 

We have not identified any part of the GAMI submission that supports a contrary interpretation. 
Footnote 9 acknowledges that GAMI "advanced ... a claim of indirect expropriation." 
Submission at.~ 9 n.9, But that footnote expressly declines to take a "view on the 111erits of that 
claim." id. It does not suggest that GAMI's claim has merit, or that GAMl's allegations, if taken 
as true, state a valid claim for indirect expropriation. 

Nor, in our view, does the ultimate award issued by the GAMI tribunal support ll&P's position. 
In adjudicating GAMJ's expropriation claim, the tribunal did not discuss the scope of GAMI's 
rights as shareholder under Article 11 I 6-the provisions incorporating customary international 
law regarding shareholder claims, see U.S. Submission at ~ 14-nor what it might mean to 
"expropriat[el the corporation as a whole," id. at~ 9. The tribunal merely construed the meaning 
of the phrase "tantamount to expropriation" in Article 1110. Award ~1129-132 (Nov. 15, 2004). 
Moreover, in addressing that question, the tribun.al held that GAMI could not bring a claim in 
part because its company "was and remains in the hands of its owners." Id 1 I 32. Thus .. to the 
extent this decision is relevant---and it is of course nonprecedential-it supports the view that 
diminution of value, no matter.how severe, is not on its own sufficient enough to give rise to a 
claim by a corporation's shareholders under customary international law, so long as the 
shareholders retain their ownership interest in the corporation. · 
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I 
Thank you'. again for ta.king the time to meet with us. If we can be of any further assistance, 
please do not hesitate to contact us. 

I 
Sincerely, 

Isl Joseph D. Pizzurro 
Joseph D. Pizzurro 
Robert, B. Garcia 
Kevin A. Meehan 
Curtis, Mallet-Prevost, 

Colt & Mosle LLP 
101 Park Avenue 
New York, New York 10178 
(212) 696-6000 
jpizzurro@curtis.com 

Counsel.for Appellants Petroleos 
de Venezuela, S.A. andPDVSA 
Petr6/eo, S.A. 
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Isl William L. Monts, III 
William L. Monts, Ill 
Catherine E. Stetson 
Mitchell P. Reich · 
Hogan Lovells US LLP 
555 Thirteenth Street NW 
Washington, DC 20004 
Telephone: (202) 637-5600 
william.monts@hoganlovells.com 

Bruce D. Oakley 
Hogan Lovells US LLP 
700 Louisiana Street, Suite 4300 
Houston, TX 77002 
(713) 632-1400 

Co1111selfor Appellant Bolivarian Republic 
ofVenewela 
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